. Adopting an interpretation that, some believe, went beyond the express language of the relevant provision, CCrP Art. 90, the Court not only converted what was effectively no more than a right to take previous sentences into account into a full-fledged collateral estoppel, but went as far as attaching the force of res judicata also to issues established in a civil case where such issues are relevant for a subsequent criminal trial (the doctrine is referred to in russian jurisprudence as 'inter-branch' issue preclusion).
the move sparked a lively controversy. welcomed and praised by defence lawyers, decision No. 193-o-P came under intense criticism by investigative and prosecution authorities. A barrier to unfounded prosecution in the eyes of the former, it was denounced by the latter as a spoke in the wheel of effective fight against crime. In 2009 the legislature had its authoritative -albeit not final -say in the dispute. CCrP Art. 90 was amended to explicitly forbid relitigation in a criminal trial of issues previously established in civil, administrative, or criminal proceedings. By virtue of this amendment, the interpretation adopted by the Constitutional Court (by all means in itself universally binding) was explicitly incorporated into the legislation. however, the preclusion effects of the revised norm, read at its face value, were taken by courts and law enforcement agents to be so strong and to extend so far that the Constitutional Court had to intervene once again -this time, to impose constraints on and delimit the scope of Art. 90. while the qualifications imposed on Art. 90 by the Constitutional Court served to cool down the heat of the debate, they did not take the point of contention off the table. strong arguments are offered by those who contend that the russian rules of civil procedure are incompatible with the prohibition on the relitigation in criminal proceedings of issues established in an earlier civil case: the consequences of a criminal judgment are too far-reaching (for both defendants, who face a prison term, not to mention a criminal record, and the general public, whose interest is in effective prevention and punishment of crime) for such a judgment to rely on 'facts' established in civil proceedings as such 'facts' are likely to materially depart from the 'objective truth. ' those who support and praise the Court's 'constitutional interpretation' of the law retort that in the absence of such inter-branch issue preclusion, criminal defendants way too often end up being unfairly convicted on account of dealings which the country's highest civil (commercial) court previously confirmed were perfectly legal.
It may be useful in this context to turn to the experience of other jurisdictions to see how they resolve, or prevent, this dilemma. Common law legal systems are of special interest for this purpose. while it is the difference in the sources of law that normally defines the common law -civil law dichotomy, there is at least one other area in which the two legal families are set a world apart from each other. ' [N] owhere are the cultural differences between common law and civil law as prominent as in the law of evidence' 2 -a statement one finds hard to disagree with. A fundamental difference between common and civil law jurisdictions lies in their approach to evidence, proof and, therefore, facts -which, once established in a previous case, may be precluded from revision if the doctrine of 'issue preclusion' takes effect. despite this seeming doctrinal divergence, it has previously been suggested in the literature 3 that russia consider borrowing from the experience of the united states of America in the area of inter-branch claim preclusion. Indeed, even though russian law, since the very term is unknown to it, does not explicitly provide for different 'standards of proof' in criminal as opposed to civil cases as does English or us law, it may be argued that it nevertheless implicitly does so: for instance, it sets the bar higher for the prosecution (than for either party in a civil trial) by employing the presumption of innocence and, besides that, outlines different roles for the court in civil as opposed to criminal proceedings. In addition, the us jurisprudence can be attractive as a benchmark for comparison and a potential source of instructive insights in that its doctrine of issue preclusion, while certainly designed to promote legal certainty and judicial economy, seeks not to achieve this at the expense of the right to a fair trial and aims to protect the interests of the party that may have not been able to fully prove its case in an earlier dispute. therefore, after laying out the main events and debate surrounding the emergence of issue preclusion in the CCrP, this article will proceed to review the rules of evidence and standards of proof in us law to then analyse how these shape the us doctrine of issue preclusion that is applied at an inter-branch level. the piece will conclude with suggestions on how the us experience can be applicable to russian law.
Issue Preclusion in the Criminal Procedure of Russia before Decision No. 193-O-P
Issue preclusion is not defined anywhere in the legislation of the russian Federation, but the russian jurisprudence has traditionally used the term 'preyuditsiya' to refer to that aspect of the res judicata principle whereunder an issue adjudicated in an earlier case cannot be subject to readjudication in a later trial and must be admitted by the court as conclusively established.
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If understood in accordance with this definition, issue preclusion had not existed in the criminal procedure of modern russia prior to decision No. 193-o-P. Even though CCrP Art. 90 had been titled 'Preyuditsiya' (which can be translated in this context as 'Preclusive Effects' 5 ), it, stricto sensu, did not preclude relitigation. In its original version, Art. 90 had read:
Issues established by a sentence which has come into legal force shall be admitted by a court, prosecutor, investigating officer, enquiry officer without additional verification unless the court has doubts about such issues. such a sentence, however, cannot predetermine the guilt of persons who were not previously involved in the criminal case at hand (emphasis added). this and other provisions to the same effect are commonly referred to in the russian jurisprudence as 'rebuttable preclusion, ' meaning a rebuttable presumption that issue preclusion applies.
6 the term, however, is inaccurate. since Art. 90 did not require of the law enforcement agents or the court to provide reasonable (or, for that matter, any) motivation for its doubts, it did not in reality establish any presumption of applicability of issue preclusion. the court could 'rebut' this 'presumption' in a simple declaratory fashion by stating that it did have doubts, without going to great lengths to substantiate them. In effect, the provision thus established a right, rather than an obligation, for courts and law enforcement agents to take as conclusive issues of fact determined by a previous sentence. this right cannot qualify as issue preclusion or even as a presumption of its applicability because it does not actually preclude, or create any surmountable barriers to, relitigation of the same issue in a subsequent dispute.
sinai conveniently summarizes the rationale for issue preclusion commonly invoked by common-law scholars: public policy (public interest in having all disputes ended), individual rights (protection from repetitive litigation), economic efficiency of courts (judicial economy), consistency and stability of judgments (as a way to preserve the legitimacy and authority of the courts).
7 while there is no reason why all of these considerations would not remain valid for civil law jurisdictions, Article 90 in its 'old' form obviously failed to protect individual rights or serve public policy interests and would only offer the courts a way to manage their resources and workload by allowing them not to reconsider previously resolved issues. Even consistency and stability of judgments is arguably not something an individual judge would be primarily concerned with when deciding whether to avail of the procedural right in question.
Because Art. 90 did not impose any obligations on the courts, investigation or prosecution authorities, it is not surprising that 'courts of general jurisdiction had not had any problems applying this norm from July 1, 2002, up 'O sovershenstvovanii instituta preyuditsii v ugolovno-protsessual'nom zakonodatel'stve Rossiiskoi Federatsii' (16 iyunya 2011) Comp. & Int'l L. 353, 360-62 (2011) , available at <http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1025&context=djcil> (accessed dec. 8, 2015) . 8 Transcript, supra n. 6, at 4.
Decision No. 193-O-P
tatevos surinov was the general director of rAk, a company which in 2002 purchased air navigation equipment from the russian Federal Property Fund. the Fund, by now disbanded, was responsible, inter alia, for arranging the sale of property seized by a court authority (the equipment fell into possession of the Fund following a failure by the importer to pay customs duties). Later same year, rAk resold the equipment to a third party at a much higher price. In 2007 these transactions landed surinov in prison on charges of fraud, money laundering, and abuse of powers. the court found him, as well as a few other persons, guilty of theft of federal property -the air navigation equipment. the criminal sentence, however, was in direct contradiction with an earlier finding of the Commercial Court of the republic of tatarstan 9 that the equipment had been duly sold through a bidding process and, contrary to what had been claimed by the plaintiff in the case (tatarstan's regional air navigation authority), was not federal property. the criminal division of the Moscow City Court rejected surinov's argument that the commercial court judgments precluded his prosecution. surinov then filed a complaint with the Constitutional Court of russia claiming that CCrP Art. 90 violated his constitutional rights by allowing his criminal conviction notwithstanding the commercial court judgment in his favour.
10
As skoblikov validly points out, 11 it remains unclear from the text of decision No. 193-o-P if Art. 90 was in fact applied in the complainant's case (the text of the sentence is not publicly available). Moreover, the Court stated that the article was not even applicable because it only dealt with issues conclusively established by sentences, whereas the complainant sought to preclude his prosecution based on issues established by another kind of judicial act -a civil (commercial) court decision.
12 If CCrP Art. 90 was not applied or applicable in the complainant's case, the Constitutional Court had actually no competence to hear the complaint 13 may have engaged in judicial activism driven by public policy considerations. the Court's decision further underpins this hypothesis. the Constitutional Court stated that the legal force of a properly rendered court decision that has come into effect can only be quashed if exceptional conditions are met, which are to be defined by the legislature (e.g., a newly discovered fact or miscarriage of justice which can only be remedied by repealing the respective judgment). the ability of courts to revise issues conclusively established by such properly rendered decisions of other courts could result in the arbitrariness of the judiciary. In the context of criminal proceedings, where facts speaking in favour of the defendant were established by an earlier judgment in whatever kind of proceedings, such facts cannot be set aside or disregarded by the court and must, until disproved by the prosecution, be treated as an insurmountable doubt as to his / her guilt. 14 this language, obviously, would not have been enough to institute issue preclusion because it does not prevent courts from making findings or reaching conclusions contrary to those made or reached by other courts. But the Constitutional Court did not stop at that and noted further that 'issues which were affirmed by a commercial court and are favourable to the accused may only be rejected after the respective judicial act of the commercial court . . . is quashed within established procedures. ' 15 this rather small remark closing a half-page-long sentence instituted 'inter-branch' issue preclusion in the criminal procedure of the russian Federation.
Amendment of Art. 90
despite vivid criticism that decision No. 193-o-P received from law enforcement agencies (discussed below), the legislature, as soon as 2009, explicitly incorporated issue preclusion into the CCrP by amending Art. 90. In its new edition, the article reads:
Issues established by a sentence or another court decision which was rendered as part of civil, commercial or administrative proceedings and has come into legal force, shall be admitted by a court, prosecutor, investigating officer, enquiry officer without additional verification. such a sentence or decision, however, cannot predetermine the guilt of persons who were not previously involved in the criminal case at hand (emphasis added).
the changes versus the previous version are two: 1) judicial acts from other branches of law have been put on a par with criminal sentences; and 2) any doubts of the court trying a criminal case as to the issues established by such an earlier judicial act have become irrelevant as they cannot serve to 'override' it. 14 decision No. 193-o-P, supra n. 1, para. 2.
15
Id. treats as an established fact may, according to criminal procedure standards, be very far from established. this means that the outcome of a criminal investigation or trial will depend on 'facts, ' which do not qualify as facts under russia's rules of criminal procedure because such 'facts' are based on evidence which is inadequate by criminal procedure standards. the arguments of opponents of inter-branch issue preclusion in russia's criminal procedure run as follows.
Rationale for and Criticism of Inter-Branch

Facts Established Based on Inadequate
Evidence skoblikov reminds us that as part of the judicial reform of the 1990 s russia adopted the adversarial model of civil procedure generally found in common law jurisdictions: a civil court is not concerned with the establishment of the 'objective truth' and therefore does not take part in the search for evidence, but only weighs the evidence and arguments that the parties submit to it. the prevailing party thus wins not because the court has established the truth, which dictates who wins, but because the prevailing party was able to produce stronger evidence in support of its case compared to the losing party. 'Courts were deprived of their active role and became a kind of referee in the dispute between the parties. ' 23 the requirement to 'go beyond materials and explanations submitted [by parties] and take all measures provided for by the law for a comprehensive, full and objective ascertainment of facts as they really are' was therefore abolished; the impartial court was now to 'create the necessary conditions for comprehensive and full examination of facts of the case. ' 24 thus a russian court trying a civil case does not anymore have the abilities or duties to procure evidence, which it would have had in an inquisitorial system. At the same time, the russian law of civil procedure does not confer on the parties any significant rights to obtain, on their own, evidence they need or to compel their opponent in the dispute to disclose evidence in its possession: the law of evidence, says skoblikov, remains a legacy of the old inquisitorial system and needs fundamental revision. 25 this argument against issue preclusion proves especially strong when comparison is made with common law jurisdictions, such as the united states or England and wales: it is illustrative of how the russian law of evidence 'lags behind' and fails to provide the parties with tools they need to prove their case. Importantly, Fed. r. Civ. P. provide for severe sanctions for a party's failure to make available the evidence that the other party has the right to obtain from it. In addition to dismissing the disobedient party's action and ruling against it right away, 28 a us court may treat a refusal to provide evidence as contempt of court 29 (punishable with a fine or even incarceration).
Budylin further notes that, even though English law does not confer on parties in a civil dispute rights to discover evidence as broad in scope as those secured by us law, it still seeks to ensure that the court can examine all the evidence available to the parties. It does so by requiring the parties to search for and disclose not only evidence beneficial to the party itself, but also evidence which may play in the hands of the opponent -and imposes sanctions for failure to comply similar to those stipulated by us law. he/she has no effective tools to compel the defendant to disclose the evidence. For this reason, Budylin, for instance, argues that minority shareholders of a company stand little chance of prevailing over executives of the same company in a dispute where the shareholders allege bad faith or unreasonable management on the part of the executives. 34 5.2. The Rule of the Stronger russia's rules of civil procedure thus confer on the parties in a civil dispute very limited formal rights in collecting evidence to build their case. this automatically means an advantage for the party which has larger informal capabilities to get hold of the evidence it needs and to secure the best defence forces it can find. According to skoblikov, such informal capabilities include financial resources (which are 'easily transformed into all others' 35 ), professionalism of lawyers, availability of former police and security service officers in a party's corporate security department. 36 Because the parties in a civil dispute are formally equal, but in reality are not, the strongest party has leverage, afforded to it by law, over the opponent -and over the court. It is therefore likely that facts established in a civil trial will be, through no fault of the judge, skewed in favour of such stronger party.
Facts Established by Agreement
one other criticism once voiced, for instance, by a supreme Court judge and an Investigative Committee representative is that facts in a civil (commercial) dispute can be established by agreement between the parties. 37 Indeed, pursuant to CCivP Art. 68(2), '[a]cknowledgment by a party of facts on which the other party bases its claims or objections releases such other party from the need to prove such facts.' the Code of Commercial Procedure of the russian Federation [hereinafter CCommP] requires commercial courts to facilitate the achievement of an agreement by the parties about their assessment of facts (Art. 70(1)) and stipulates that '[f ]acts acknowledged by the parties through an agreement between them shall be admitted by a commercial court as facts which do not require further proof' (Art. 70(2)). More than that, even a tacit agreement will do: if a party alleges a fact, it is enough that its opponent not contest the fact and the opponent's disagreement with the fact not follow from the other evidence produced by it for such a fact to be deemed acknowledged by the opponent (Art. 70(3.1)). 34 Budylin (pt. 2), supra n. 31, at 42. 35 skoblikov, supra n. 5, at 62.
36
Id. 62-63. 37 Transcript, supra n. 6, at 6, 10.
* * *
In effect, russia's civil procedure is arguably even more adversarial than that found in the united states or England: with the court having no formal duty or informal interest in establishing 'the truth' or assisting the parties in obtaining pieces of evidence not readily accessible to them, the parties are left on their own to procure evidence using any appropriate means at their disposal. Concerns about the accuracy of 'facts' established by a court under this approach are therefore well-grounded. the country's criminal procedure, on the other hand, has largely retained its objective of pursuit of truth. the CCrP, unlike its soviet predecessor, does not explicitly require establishing 'the [objective] truth' through 'comprehensive, full and objective examination of facts of the case, ' yet its rules may still be said to promote, even if implicitly, this objective.
38 the most graphic manifestation of this is, of course, the presumption of innocence enshrined in Art. 49 of russia's Constitution as well as in CCrP Art. 14. Pursuant to these norms, a suspect or accused bears no burden of proving his / her innocence and cannot be convicted unless all doubts as to his / her guilt have been eliminated.
It is the prosecution that must present overwhelming evidence of guilt, while the suspect or accused is allowed not to testify against him-/ herself. 39 thus a criminal court cannot pronounce an accused guilty where the prosecution has presented weak, unconvincing evidence while the defence has produced no evidence at all: the question in a criminal case is not 'who produced stronger evidence vis-à-vis the opponent, ' but 'does the evidence presented by the prosecution convincingly proves (i.e. leaves no insurmountable doubts as to) guilt. ' In addition, the parties in a criminal trial (prosecution and defence) cannot reach an agreement about issues of fact: the acknowledgement of guilt by an accused does not relieve the prosecution from its burden of proving his / her guilt. 40 the criminal law also protects the weaker party, the defendant, by requiring that the state provide him / her with a free defence lawyer.
those who assert that facts established in a civil trial cannot be directly used in criminal proceedings definitely have a point. the 'standard of evidence' applied in the former is manifestly lower than that used in the latter. where certain evidence leads to the establishment of a fact in the civil procedure, it might well fail to do CCrP Art. 77(2). this general rule is, however, qualified by the so-called 'special procedure' (osobyi poryadok): in some cases, an accused who admits guilt may move the court to hand down a sentence without examination and assessment of evidence (CCrP Ch. 40).
so if examined as part of a criminal case. As inter-branch issue preclusion imposes on the investigation and a criminal judge 'facts' of dubious reliability established in a civil dispute, issue preclusion has been said to go against the interests of victims of crimes:
[t]he interests of victims cannot be protected. they file a complaint . . . alleging falsification of evidence [,] [b]ut the investigator cannot but dismiss the complaint because Art. 90 as it stands today does not allow him to overcome issue preclusion, including where the evidence [based on which the issue in question was decided] was falsified. 
Ruling No. 30-P
It is exactly this situation that brought V.d. Vlasenko and E.A. Vlasenko to the Constitutional Court. Earlier, a civil court allowed an action by g.k. Chernyshova seeking declaration of her title to V.d. Vlasenko's house. the Vlasenkos, however, alleged that Chernyshova had acquired title to the property using what she knew were forged documents. Following the civil trial, the Vlasenkos sought initiation of criminal proceedings against Chernyshova, but their complaints were consistently dismissed. when, finally, in April 2010 an investigation officer issued an order to initiate criminal proceedings, a court quashed it on the basis of CCrP Art. 90: as Chernyshova had earlier been declared by the court to lawfully have title to the property, her criminal prosecution was precluded. 42 ruling No. 30-P issued on the Vlasenko's complaint added an important qualification to the rule instituted by Art. 90. the Court stated that the rule of issue preclusion cannot cover issues that were not actually tried by the court. 43 In the specific case at hand, the documents that established Chernyshova's title to the disputed property were never examined by the court for forgery. In fact, a civil court is not even competent to examine evidence of forgery as a criminal offence.
44 the fact that the documents were not forged was therefore never established by the court, while the court's declaration of Chernyshova's title was only based on a presumption of authenticity of the documents. the presumption of authenticity, in turn, follows from the presumption of innocence: suspicions or allegations of fraud alone cannot overturn a transaction.
41
Transcript, supra n. 6, at 13.
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For a summary of these events, see ruling No. 30-P, supra n. 16, para. 1.1. ruling No. 30-P thus addressed some of the criticisms, while others remain on the table. In certain cases, a criminal case may revolve around issues that were actually central to and decided as part of civil proceedings. one such example is tax offences: if a tax authority has lost its case against a tax payer in a civil trial, should the law allow criminal investigation to be opened on account of the same claims of non-payment?
As will be shown below using the example of us law, pertinent rules of common law jurisdictions seem to offer an effective solution to the problem. By operating the concept of 'standard of proof' and explicitly -and in a very disciplined way -differentiating between standards of proof that parties must meet in civil as opposed to criminal trials, the adversarial model, adopted by russia and central to all common law systems, reduces the problem to comparison of standards the parties are required to meet in a first and subsequent case. Inter-branch issue preclusion then takes effect if the standard of proof in the subsequent case does not exceed that of the earlier trial.
Issue Preclusion in the Criminal Procedure of the United States
what has lately come to be referred to as 'issue preclusion' was for a long time known in the us criminal procedure as 'collateral estoppel. ' Courts now use the two terms interchangeably, but earlier decisions ordinarily employ the latter option.
the when an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim.
48
In us law, there are no two separate issue preclusion (or collateral estoppel) doctrines for civil and criminal cases. Ever since Unites States v. Oppenheimer, when the supreme Court extended the application of the principle of res judicata from civil 46 397 u.s. 436, 443 (1970) . 47 An overview of general principles of common law prepared by the American Law Institute. 48 restatement (second) of Judgments § 27 (1982) .
to criminal cases, 49 the doctrine of collateral estoppel, if with certain modifications, has been applied in criminal litigations. one such incoherence in application, however, is a 'mutuality' requirement. Both above-quoted definitions of collateral estoppel stipulate that the doctrine can only be applied in a subsequent case if it is between the same parties as the earlier one. this is not unreasonable. Indeed, not allowing the same claimant and defendant (even if they switch roles) to engage swords over the same issue for the second time is not the same as not allowing litigation over the exactly same issue with another opponent. the mutuality doctrine, however, remained in place until Blonder-Tongue Laboratories, Inc. v But those two were civil disputes. only a year after its ruling in Parklane, the supreme Court held in a criminal case that 'the important federal interest in the enforcement of the criminal law' dictated that the requirement of mutuality remained in force for criminal litigations.
52 specifically, a defendant is not allowed to invoke nonmutual issue preclusion against the government 53 (i.e. the prosecution) because of the limitations imposed on the government's procedural rights in a criminal trial.
that case, Standefer v. United States, concerned charges of aiding and abetting bribery. the accused (i.e. the petitioner in the supreme Court case) moved to bar his indictment on the ground that the person actually charged with bribery (using money whose payment the petitioner allegedly authorized) had been acquitted. the supreme Court affirmed the lower court's denial of the motion. Issue preclusion, explained the Court, can only be applied if the party against whom its application is sought had a 'full and fair opportunity to litigate' in the earlier dispute. If the defendant in the current trial, however, did not take part in the earlier one, the government could not be considered to have had such an opportunity: inter alia, its evidence discovery capabilities are limited and, in the event of an acquittal, the government cannot have the case reviewed or sent for a new trial 'no matter how clear the evidence in support of guilt. ' 54 In other words, and somewhat ironically, procedural limitations imposed on the government as a measure to protect the rights of the accused in the first case turn against the accused in the second case because these limitations are likely to lead to distortions in the outcome of the criminal trial. 322, 322 (1979) ('the mutuality doctrine, under which neither party could use a prior judgment against the other unless both parties were bound by the same judgment, no longer applies. ').
52
Standefer v. United States, 447 u.s. 10, 10-11 (1980) . 53 As will be discussed below, mutual issue preclusion, on the other hand, can be invoked against the government.
54
Standefer, supra n. 52, at 22.
In criminal proceedings, when a defendant moves to bar relitigation by the prosecution of an issue previously resolved in his favour, he is said to invoke 'defensive' collateral estoppel. this is the situation described in the previous paragraph: a court is unlikely to apply a non-mutual defensive collateral estoppel, but will allow the motion if both parties were involved in the previous dispute. If, on the other hand, it is the government that invokes collateral estoppel in respect of an issue previously resolved against a defendant, such collateral estoppel is referred to as 'offensive. ' Courts are generally averse to allowing motions for offensive collateral estoppels. As the us Court of Appeals for the sixth Circuit put it, insofar as collateral estoppel is a doctrine which exists independent of the double Jeopardy Clause . . . a state actor may not avail itself of this doctrine in the criminal context . . . [t] he doctrine of collateral estoppel exists because of concerns over judicial economy and finality . . . In criminal cases, however 'finality and conservation of private, public, and judicial resources are lesser values than in civil litigation' . . . this is so . . . because in a criminal case, the defendant 'has at stake interest of immense importance, both because of the possibility that he may lose his liberty upon conviction and because of the certainty that he would be stigmatized by the conviction. '
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In a rare case where a us court is potentially willing to apply offensive collateral estoppel to a defendant, it subjects such application to a number of conditions. In United States v. Levasseur, a district court spelled out five criteria to determine if defendants can be barred from relitigating an evidence suppression motion previously decided against the defendant. 56 the court, inter alia, stated that, for collateral estoppel to apply, not only a defendant must have had an opportunity, but also 'sufficient incentive to have vigorously and thoroughly litigated the issue in previous proceedings' 57 (emphasis added). one other criterion courts sometimes feel they have to employ before the government can avail of collateral estoppel is effectiveness of defence in the previous proceedings whose outcome was unfavourable to the defendant. 58 Interestingly, a court may refuse to grant estoppel to the government where this would go against the objective of judicial economy. It is clear from the overview above that in us law, the doctrine of issue preclusion is rather flexibly applied to make sure that, on the one hand, the interests of criminal defendants are protected to the largest extent possible but, on the other hand, the very objective of the doctrine, judicial economy, is not sacrificed to formalism. the same principles apply in the operation of issue preclusion at the intersection of civil and criminal cases. But in the application of the doctrine at an 'inter-branch' level, account must be taken of the difference in the standards of proof in civil v. criminal procedure in us law.
Standards of Proof and 'Inter-Branch' Issue Preclusion in US Jurisprudence
the united states being a common law jurisdiction, its law of procedure is distinct in that it uses the notion of 'standard of proof, ' which is generally unknown to civil law jurisdictions, including russia. the russian law does not impose on the judge any rules for the evaluation of evidence -quite on the contrary, the judge enjoys the freedom of evaluating evidence in accordance with his / her 'inner conviction' with no evidence having predetermined force. 60 It is therefore up to the judge to decide if the totality of the evidence produced by the prosecution in a criminal case or by a claimant in a civil case is sufficient for a fact (including, e.g., that of guilt) to be treated as determined. In other words, the law does not prescribe how much evidence is enough and it is the personality of the judge that resolves issues and decides a case.
the role of the judge in a common law jurisdiction, the us being one example, is different. the us law does tell the judge 'exactly' (though not necessarily in absolute terms) how much is enough. the personality of the judge must therefore not interfere with the evaluation of evidence presented by parties as it would only introduce bias in what is intended as an objective, as opposed to subjective, process. Importantly, how much is enough depends on the kind of proceedings -the law therefore provides for different 'standards of proof' in civil v. administrative v. criminal cases. A 'standard of proof' is basically a measure of how much evidence a party must produce in order to prove its claim or defence.
the us jurisprudence uses three standards of proof: 'preponderance of the evidence, ' 'clear and convincing evidence, ' and 'beyond a reasonable doubt. ' Because parties in a civil dispute are, at least nominally, equal (i.e. neither is vested with government power or has formal power over the other), law of evidence treats them as equals. this means that, in a general case, the standard of proof applicable to a civil dispute is the preponderance of the evidence: e.g., for a claimant to prevail, the 59 Harnage, supra n. 58, ¶ 16. evidence it submitted to the court must at least marginally outweigh the evidence produced by a defendant. As the supreme Court noted in Grogan v. Garner, 'this standard is applicable in civil actions between private litigants unless "particularly important individual interests or rights are at stake". ' 61 For the reason of the parties' presumed equality, this standard necessarily 'results in a roughly equal allocation of the risk of error between litigants. ' 62 on the other edge of the continuum is the beyond a reasonable doubt standard, which is used in criminal trials: an accused may only be convicted if his / her guilt is proved beyond a reasonable doubt. Put differently, an accused must necessarily be acquitted where any reasonable doubt exists as to his / her guilt. the us supreme Court noted in In re Winship: the requirement that guilt of a criminal charge be established by proof beyond a reasonable doubt dates at least from our early years as a Nation . . . 'It is now accepted in common law jurisdictions as the measure of persuasion by which the prosecution must convince the trier of all the essential elements of guilt. ' 63 (emphasis added).
It is again the considerations of judicial error that resulted in the institution of this standard for criminal cases: '[t]he requirement [is] bottomed on a fundamental value determination of our society that it is far worse to convict an innocent man than to let a guilty man go free. ' 64 the intermediate standard, clear and convincing evidence, is used in civil cases where more than money is at stake. For example, evidence supporting allegations of fraud in a non-criminal context will have to meet this standard, which is less strict than beyond a reasonable doubt, but is more demanding than preponderance of the evidence.
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It follows directly from the difference in the standards of proof that facts established in the two different kinds of proceedings are not fully compatible. A defendant's acquittal in a criminal trial means that his / her guilt was not established beyond a reasonable doubt. however, if a victim, or a victim's privies then bring a civil action against the same defendant, the latter will not be able to avail of defensive collateral estoppel 61 Grogan v. Garner, 498 u.s. 279, 286 (1991) .
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Id.
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In re Winship, 397 u.s. 358, 361 (1970) Addington, supra n. 64, at 424. Note that this standard can also be applied in a criminal case, but not in respect of the prosecution, for whom the bar never goes below the beyond a reasonable doubt threshold.
Following the same logic, a court is expected to refuse to apply collateral estoppel where it is invoked by the prosecution (i.e. where collateral estoppel is offensive). In United States v. Meza-Soria, the defendant had previously been deported following deportation proceedings (a civil case), but then tried to reenter the united states only to be caught and put to criminal trial. he claimed he was actually a citizen of the united states, but the prosecution sought to bar him from relitigating the issue on the ground that his alienage had already been established in the deportation proceedings. the court of appeals dismissed the prosecution's argument the reason being the difference in the burden of proof. In the deportation hearing, the government was to prove Meza-soria's lack of citizenship with 'clear and convincing evidence, ' while in the criminal trial the bar rose to 'beyond a reasonable doubt. ' 71 In State v. Freund, however, the court of appeal refused to apply the doctrine for public policy reasons. the case concerned charges of criminal child neglect pressed against the defendant following dependency proceedings, in which a petition for dependency against her was denied. the court cited case law where other courts, in similar circumstances, allowed criminal litigation and denied motions for the application of defensive collateral estoppel on the ground that, due to inherent urgency of dependency proceedings, the authorities could not prepare properly.
72 the court reasoned that, if motions for the application of collateral estoppel were allowed in cases such as this one, the prosecution would in future be forced to postpone dependency proceedings to prepare better, which would not be in the interest of the concerned child. Public policy considerations therefore dictate that the doctrine not be applied. 
Conclusion
despite all the flexibility and the multitude of considerations that a us court will normally take into account in the application of issue preclusion (collateral estoppel) -especially at the intersection of civil and criminal proceedings -the whole operation of the doctrine in us law appears rather structured and systematic. while promoting its original purpose -judicial economy and consistency of judgments -issue preclusion in us law does not stand in the way of criminal investigation and prosecution, but at the same time effectively protects defendants from 'double jeopardy, ' i.e. repeated trial in courts on the same charges. the rules governing the application of collateral estoppel 71 935 F.2d 166 (9th Cir. 1991), ¶ 25. the court conceded that the difference between clear and convincing evidence and evidence beyond a reasonable doubt was not always clear-cut and that even supreme Court judges had sometimes opined the two standards were the same; however, this had never been the majority opinion (Id. ¶ 26-27).
72
State v. Freund, 626 so.2d 1043 , 1045 (Fla. dist. Ct. App. 1993 ) (quoting State v. Cleveland, 794 P.2d 546, 551 (wash. Ct. App. 1990 ) ('dependency proceedings are often attended with a sense of urgency, are held as promptly as reasonably possible, and the entire focus of the proceeding is the welfare of the child. the focus being more narrow than in a typical felony trial, the state normally does not need, nor does it perform, the extensive preparation typically required for felony trials. ')) 73 Id. 1045-46. in us law are logical and effective. If they were to be applied to the russian cases mentioned herein, they would arguably produce fair results, 74 promote consistency of judgments and protect the rights of criminal defendants.
the model offered by common law systems appears worth heeding. the russian legal system can arguably benefit from introducing formal standards of proof into procedural law -something which, e.g., Budylin strongly argues for 75 (out of the issue preclusion context). standards of proof are an integral part of the adversarial process adopted by modern russia and their explicit integration into the procedure is all the more warranted. In the absence of such formal standards we are in the dark as to how judges evaluate evidence and whether they actually draw a line between civil and criminal litigations. until we know that, it is impossible to say anything specific about how issue preclusion between civil and criminal cases should work in russia because we do not know if the amount of evidence a criminal trial judge requires from the prosecution is the same as that which a civil trial judge demands from a civil claimant.
Importantly, issue preclusion does not appear to be an appropriate tool to combat 'arbitrariness of the judiciary.' 76 the doctrine promotes judicial economy by 'transplanting' earlier judgments into later ones. It is therefore self-evident that a relatively healthy judiciary is a prerequisite for an effective operation of the rule. Collateral estoppel cannot be a 'cure' for miscarriage of justice, but, quite on the contrary, may result in a multiplication of unjust decisions in the system.
